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a boutA Conversat¡on Water

e PoweiS
lnstitutions

o The Single European Act added the environment
to the scope of the European Community (1986)

o The Treaty of Maastricht (1992) introduced:
. A qualified majority rule for decisions by the Council
. A limited role for the European Parliament

o The Treaty of Amsterdam (1997) addressed
decision making on water issues (afts. r74, ry5)

o The Treaty of Lisbon (zoo7) carries these
arrangements forward

='¿ Community/European Union
Water Policy

. The European Community and the European Union, while technically
distinct institutions, overlap and intenelate on many levels

¡ The Europea¡r Community began to focus on water policy in the r97os
o The first phase-Developing water quality standards (r93-r988), e.9.:

. The EC Directive on Drinking Water

. The EC Directive on Bathing Water

. The EC Di¡ective on Supporting Fish Life

. The second phase-Developing effluent and treatment standards

$988.-t9s5),e-9.:
. EC directives on specific pollutants (e.g., cadmiun, nitrates, etc.)
. The EC Directive on Integrated Pollution Prevention and Control
. The EC Directive on Urban Waste Water

¡ The third phase-moving toward integrated management (zooo-
present)-The EU Water Framework Directive
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Its preamble delares Eter to be an important facet ofall life that is a heritage rather
than a commodity

It æts standards that ensure sfe accss to the r@u¡ce
It commits the European Union member stat6 to achieve a good quality and quantity
statu for all water bodis (including marine wateß up to k.ilometer from shore) by
zor5 through a framwork pr$cribing steps to a comnon goal rather than speciÊc
¡egulations

It defines'surface water status" as the general exprcsion ofthe æological and chemical
status ofthe waters; to achieve "good surface water fiatus" both the eological and the
chemical status ofa surface wate¡ body need to be at least "good'
'Ecolo8ical status" refers to the qualiry ofthe shucture ¿nd functioning ofthe aquatic eco6y5tems of
the su¡face wate¡s
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. WaÈ¡. thät .¡mot ñ th. rùdå'* of "Bood æolo8hÀl ùù" niShr b. clasißcd a cxhibithg 'goo¿
<ologhål Ftènül'

"Chemicâl sbtus" refeß to the level ofpolluÞnts in the wâter necessry to ach¡eve environmental
obiect¡ves under the directire
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At a minimum, mcmber states are to prevenl further deterioration ofwaters

ctes
=?^ Directive
o Member states are to use a holistic approach to water management

rssues

a
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. All waters to be considered conjunctively

. Water issues to governed by integrated river basin management

Planning is at the heart of the Water Framewo¡k Directive
. It requires the production of key documents over six year planning cycles,

most importantly "river basin management plans" in zoo9, zor5 and zozr.,

with draft plans published for consultation at least one year earlier
. Plans and programs must extend throughout the basin ifpossible
. If part of a basin is outside the EU, the nember states must attempt to

create a basin-wide institution for coordinating with non-member states

Polluters are to pay the costs of remediation

Member states are to encourage the active involvernent of interested
parties (the "public") in the implernentation ofthe direct, assimilating
the standards of the Aarhus Convention
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More on "Good Status"
o Achieving "good status" includes:

. Ecological integrity

. Special protection for specially vulnerable habitats

. Protection of drinking water supplies
o Protection ofwater for recreational uses ("bathing" water)
. Chemical integrity treated as an aspect of the foregoing concerns

o Exceptions to "good status" for certain uessential" uses
. Flood control
. Drinking water withdrawals
. Navigation and power generation if:

. No substitutes exist; or

. Substitutes would be prohibitively expense; or

. Substitutes would produce a wo¡se environmental effect

plement;tn-nffi
o Widespread public consultation

Adoption of the Common Implementation Strategy (along with
Norway) (zoor):
. A multi-layered structure:

. Technical work¡ng groups operalinB ne¿¡ly continuously

. ,{ sEategic coo¡dinàlion group to supewise the technical working groups and to adviæ t}re
basin ånd national water directors

. Water d¡redo¡ meetings fuice a year

. Supplemented by:
. Strategic plans
. Work p¡ograms

. Reasons for the common strategy:
. The p¡ogram faced (and facæ) large technical diftìculties
. Mmy rivers, laks, and aquifers are international
. Little buccess in enforcing edlier water-related directivs

The European Court ofJustice has taken the lead in enforcing water
policy against the member states
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International Law

¡ The most comprehensive recent expression of êustomary

international applicable to water is the International Law

Association's Berlin Rules onWater Resources (zoo4)

¡ The New Paradigm (all waters):
. Participatory management
. Conjunctive management
. Integrated management
. Sustainäbility
. Minimization of environmental harm

o The New Paradigm (internationally shared waters):
. Cooperation
. Equitable utilization
. Avoidance of transboundary harm
. Equitable participation

'Énvironmental Standards in the Berlin
Rules

o Ecological integrity
. Ecological flows
. Alien species
. Pollution prevention or control
. Hazardous substances

o Prior assessment of impacts
o Precaution
o Least net environmental harm
o Compensation for injuries ("polluter pays")

Ípãtioh
Rules

oAccess to water
oA right to a voice in decisions affecting

one's life
o Access to education
o Protection of particularly vulnerable

communities
oA right to compensation
oAccess to legal remedies

e

Quality Standards
. The (federal) Clean Water Act oî t97z federalized water

quality standards
. Most tandards are set by the Environmental Protection Agency and

include:
. Emission standards
. Water quality standards ("total maximum daily loads")

. Dredge and fill standards are vested in the US Army Corps of
Engineers

. Enforcement is largely delegated to the states
. States generally are free to set higher standards than required by

the Environmental Protection Agency
. The Agency can enfo¡ce standards directly if a state fails to do so

o The ostensible goal (never achieved) is "no discharge" of
pollutants into waters of the United States



. Largely left in state hands
. Federal law applies to water allocation only for "federal

reserved rights"
. Federal law determines interstate allocations, but

allocation within each state remains in state hands

¡ Given the effect of water abstraction on water qualþ,
federal environmental standards sometimes override
state allocations
. Some states use their enforcement authority over

federal quality standards as an indirect means of
allocating water

. The Endangered SpeciesAct has been used bythe
federal authorities to override state-created water
rights, sometimes generating violent resistance

Conclus¡ons

o The Water Framework Directive is well-
structured to address environmental
concerns

o The Water Framework Directive has
considerable room for improvement for
public participation

o The Water Framework Directive does little
to resolve quantitative disputes


